AGREEMENT

This Agreement is made the day of 2010
Between: -
SETSOTO LOCAL MU NICIPALITY
. (Registration No. TIPSO IR S )

herein represented by
who is duly authorised thereto

(herein referred to as “he Client”)

AND

AURECON SOUTH AFRICA (PTY)LTD

(Registration No. 52101)

herein represented by Mr J Jordaan

who is duly authorised thereto
onsultant”)

(herein referred to as “the C

(hereinafter referred to as whe Parties”)

onsuttant, o

be performed by the G
ICATION : - ¢

hat certain Services should
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In Witness whereof the parties hereto hay_e caused this Agreement to be executed the day and

- year first before Wwritten in accordance with their respective laws.

Authorised signature(s) 6f Cllent |

B S T I

In the presence of:

RS

Name:

Signature:_-_~ s

Address:

Authorised sig nature(s) of _Cénsultant

In the presence of

Name: C—\6P. lr\\E.EROUD'E -

Signature:

Address: \_—\\\Di:o ek 125 eswoen Pertz RUENUWE | \Wle=x DENE,‘BFH



PARTICULAR CONDITIONS

‘A, " REFERENCES FROM CLAUSE IN THE GENERAL CONDITIONS

11

1.1.2

1.1.10
1.1:11

A3

 Definitions

~ Emaif: o, o

-The Project is T Upgrading of Water Purification Plant Marquard _
Commencement Date - 1 November 2009
Time for Completion... .. . 12months._. . ..

Language. for Communications . English_ ..

1.4 Language(s) of the Agreement English. .. ... ... . .
Ruiing language English
~. .. Goveming law - -~ - Republic of South Africa
1.8 Notices

Client's address: ' PO Box 1 16,' Ficksburg, 9730
Tel Nr B 057 933 9304

Facsimile Nt 0519339343

technical@setsoto.co.za

Consultant’s address Private Bag X11, Suite 70, Brandhof, 9324
Tel Nr. | 051 447 8911
Facsimile Nr. 051 447 9751

Email: bloemfontein@af.aurecongroup.com



3.3.2

5.2.2

6.2

6.3.1

8.3

- 8.3.2

Duty of Care and Exercise of Authority . . = -
Delete Clause 3.3.2 in its entirety.

Agreed Cempeh-setier'lnfof (f)\}erdue Fayrﬁent {percent |:l>errday)
, At the prevamng prime overdraft rate of the Consultant’s bank plus 2 (two) percentage
) po;nts per annum compounded monthly calculated from the due date of payment.

' N Duratton of Llablhty

, VVIthln the per.rod stated in the Spec:f ic Prowsron or where no such period is stated within

a period of three years from the date of termrnat:on or completion of this agreement.

Limif of Coﬁwpensatlon o

To an amount equal to tw:ce the amount of fees payable fo the Consulting Engineer under
th!S agreement excludmg refmbursements and expenses unless otherwise stated in the
Spec:f c Prowsrons

Compensation will be limited to 2x the fees.

Abitration

Rules of Arbltratlon

- Rules for the Conduct of Arbltrat:on s publ:shed b Y | the Assoc:atfon of Arbitrators current at

the date the arbitrator is appointed.



B. . ADDITIONAL CLAUSES

B1 Clause 4.6.3: Abandonment, Suspension or Termination
Repiace Clause 4.6.3: By Notice of the Consultant with the following: _

“The Consultant is ‘entitled, by notice of at least 14 days to the Client, to terminate the Agreement,
or at his discretion without prejudice to the right to terminate suspend or continue suspension of

'performénce of the whole or ,bart of the Services -

() when*30 days after the due date for payment of an invoice he has not received payment
of that part of it which has not by that time been confested in writing; or
(i) - when Services have been suspended under either Clause 4.5 or Clause 4.6.1 and the

period of suspension has exceeded 60 days.”

32 Clause 8.1.1: Amicable Dispute Resolution

Replace Clause 8.1.1: Attempt to Resolve with the following:
“The parties shall negotiate in good faith with a view fo settling any dispute or claim arising out
 of or relating to this agreement and may not initiate any further proceedings until either party has,

by written notice to the other, declared that such negotiations have failed.”

Delete Clause 8.2. in its entirety '

RIEE AN

B3 Clause 8.3: Arbitration

Replace Clause 8.3.1: Arbitration with the following: _ _
“Any dispute that is not resolved between the parties shall be finally settled by arbitration.”
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FEDERATION INTERNATIONALE DES INGENIEURS-CONSEILS
INTERNATIONAL FEDERATION OF CONSULTING ENGINEERS
INTERNATIOMALE  VEREINIGUNG BERATENDER INGENIEUSE
FEDERACION INTERMNAGIONAL DE INGENIEROS CONSULTORES



Goncrat Oonctiters

4 COMMENCEMENT, COMPLETION, VARIATION AND TERMINATION

CONTENTS

General Conditions ............... |

1 GENERAL PROVISIONS . ... e, '

1.1 Definitions
1.2 Interpretation
1.3 Communications
~ . .14 tawand Language
“" 1.5 Change in Legislation
1B Assignments and Sub-Confracts
1.7 Copyright’ ‘ -
1.8 Notices
1.8 Publication
1.10 Corruption and Fraud

@ THEGUENT o

2.1 |nformation

2.2 Decisions

2.3 Agsistance

2.4 Client's Financial Arrangements
2.5 Equipment and Facilities

2.6  Supply of Client’s Parsonnel
2.7  Client's Representative

2.8  Senices of Others

2.9 Payment for Services

3 THECONSULTANT .. ... [

3.1 Scope of Services
3.2 Normal, Additional and Exceptional Services
3.3 Duty of Care and Exercise of Authority -
3.4  Client’s Property

" 3.5 Supply of Personnel
3.6 Representatives
3.7  Changss in Personnel

4.1 Agreement Effactive
4.2 = Commencement and Completion
4.3 Variations
4.4  Delays
4.5 Changed Circumstances
- 4.8  Abandonment, Suspension or Termination
4.7  Corruption and Fraud
4.8 Exceptional Services
4.9 Rights and Liabilities of Parties

5. PAYMENT ........ S

CosT “Paymerit to the Consultant

& FIDIC 5006




82 - Time for Payment

5.3  Currencies of Payment

5.4° Third Party Charges on the Consultant
5.5 Disputed Invoices - -

8.6 Independent Audit

.................................................

6.1  Liabifity and Compensation between the Parties
6.2  Duration of Liability
8.3  Limit-of Compensation
64  Indemnity -,

6.5 Exceptions .:-ioo”

CINSURANGE .. 11

7.1 Insurance for Liability and Indemnity
7.2." insurance of Clients Property

DISPUTES AND ARBITRATION

............................... 11
8.1 Amicable Dispute Resolution
8.2 Medigtion
8.3  Arbitration
INDEX OF SUB-GLAUSES « .. ... 13

Chiert:Consullant Modal Sarvices Agreement

Ve



General Conditions--_

| AGREEMENT

i
2

Genéral Provisions

1.1 P E S T T I
Definitions Ny The following words and expressions shall ‘have the meanings assigned to them
except where the context otherwise requires: .

.f-ﬂ
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=
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1.4:1 ‘Agreement” means the Conditions of the Client/Consuitant Model

- Senvices Agreement (General Conditions and Particular Conditions) together

with Appendix 1 [Scope of Services ], Appendix 2 [Personnel, Equipment,

Facilities and Services of Others to be Provided by the Client], Appendix 3

[Remuneration and Payment), Appendix 4 [Time Schedule for Services),

and any letters of offer and acceptance, or otherwise as speciiied in the
Particular Conditions, « = - .

1.1.2 “Project” means the project named in the Particular Conditions for which
the Senvices are o be providad,

1.1.3 “Services” means' the services defined in Appendix 1 [Scope of Services] :
1o be perfermed by the Consuitant in accordance with the Agresmenit which !
comprise Normal Services, Additional Services and Exceptional Services.

1.1.4 “Works” means the permanent works {if any) to be executed (including the
goods and equipment to be supplied to the Client) for the achievernant of
the Project.

1.1.5 "Countiy" means the country to which the Project {or most of it} refates,

1.1.8 "Party” and “Partles” means the Client and the Consuttant and “third
party” means any other parson or entity as the coniext requires.

1.1.7 . “Client" means the Party named in the Agresment, who employs the
Consultant, and legal successors to the Client and permitted agsignees.

1.1.8 ‘Consultant” means the professional firm or individual named in the
Agreement, who is employed by the Client to perform the Services, and
legal successors 1o the Consultant and permitted assigness. '

1.1.9 “FIDIC" means the Fédération Internationale des Ingénisurs-Consails, the
internationai federation of consuiting engineers.

1.1.10  “Commencement Date” means the date staled in the Particular
Conditions,

1.1.11  “Time for Completion” means the time period stated for this purpose in the
Particular Condlitions.

1142 *day” means a calendar day and “year” means 365 days.

11143 “written® or “in-writing” mean hand-writien, type-written, printed or

K];,

* Generar Gonditions © FIGIC 2005 - o 1
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1.1.14
1.1.15
Interpretation 1.2.1
) 1.2.2
123 -~
1.2.4
1.25
Communications 1.3.1
Law and Language 1.4.1
1.5
Change in Legislation 1.5.1
1.6
Assignments and 1.6.1
Sub-Contracts
1.8.2
1.8.3
1.7
Copyright 1.7.1
2 3 R, 200

electronically made, and resulting in a permanent un-editable record.

“Local Currency” (LC) means the currency of the Country and "Foreign

-Currency" (FC) means any other currancy.

"Agreed Compensation” means additional sums as defined in Appendix 3

_ ‘[ Remuneration and Payment | which are payable under the Agreement,

The marginal words and other headings in the Agreement shall not be taken

- into Conside_ration In the interpretation of these Conditions.:

The singular Includes the plural, and vice-versa where the context requires.

The documents- forming this Agreement ‘are to be taken .as mutually
explanatory of one another, If there'is & confiict between these documents,
the last to be agread shall prevail, unless othervise specified in Part B of the
Particular Conditions. =% " . G S

Words indicating one gender include all genders.

Provisicns including the word "agree”, “agreed” or “agreement” require the
agresment to be recorded in writing, and signed by both Parties.

Whanever provision Is made for the giving or issue of any notics, instruction -
or other communication by any person, unless otherwise specified such
communication shall be witten in the language stated in the Particular
Conditions and shall not be unreasonably withheld or delayed.

The Particular Conditions state the language or languages of the
Agreement, the ruling lariguage and the law which Is to govern the
Agreement.

If after the date of the Agreement the cost or duration of the Services is
altered as a result of changes in or-additions to the laws or regulations in any
country in which the services are raquired by the Client to be perfarmed the
agreed remuneration and time for completion shall be adjusted accordingly.

The Consultant shall not assign the benefits, other than money, from the
Agresment without the written consent of the Client.

Neither the Client nor the Consuiltant shall assign obligations uncler the
Agreement without the written consent of the other Party.

The Consultant shall not initiate or terminate any sub-contract for
performance of all or part of the Services without the written consent of the
Client.

The Consultant retains the design rights and other intellectual property
rights and copyright of all documents prepared by him. The Client shail be
entitled {0 use them or copy them only for the Project and the purpose for

fal I Tt Tt LT Y wmmr A aeaaie
Legnt. s dtael Mo dal a0 o Agraemad



1.8

Notices 1.8.1
1.9‘ NEEN R N

Publication 1.9.1
1.10

Coéruption and Fraud 1.10.1

- two years of col

which they are intended, and rneed not obtain the Consultant’s permission
to copy for such use,

Notices t be served under the Agreement shall be in non-electronic writtan
forms and.will. take -effect from receipt -at the addresses stated in the
Particular Conditions. Delivery can be by hand or facsimile message against
a written confirmation of receipt or by registered letter or by telex
subsaguently confirmed by letter,

Unless otherwise specified in the Particular Conditions, the Consultant,
either.alone or jointly with others; can publish material relating to the
Senvees. Publication shall be subject to approvat of the Client if it is within

mpletion or termination of the Services, - . - . -

In the parformance of obligations under this Agreement, the Consultant and
his agents and employess shall comply with all applicable iaws, rules,
regulations and orders of any applicable jurisdiction, including the OECD
Gonvention on Combating Bribery of Foreign Public Officials in International
Business. Transactions. The Consultant hereby represents, warrarits and
coveniarts that he will nelther receive nor offer, pay or promise to pay either

- directly or indirectly, anything of value to a "public official” (as defined below)

in connection with any business opportunities which are the subject of this
Agreement. Furthermore, the Consultant shall notity the Client immediately
in writing with full particutars in the event that the Consultant receives a
request from any public official requesting illicit payments.

A public official is:

(@). _any official or employee of any government agency or government-

"7 owned or controlled enterprise;

{b). . ~any person performing a public function;

) any official or employee of a public international crganization, such a
The World Bank;

(d} . any candidate for political office; or - o

{e}. - any poliicat party or an official of a political party.

1.10.2
21 -
Information 2.1.1
2.2
Decisions 2.2.1
23
Assistance 2.3.1

General Corditinns

S FICIC 2005

In order not to detay the Consultant in the performance of the Services, the
Client shall within a reasonable time give to the Consultant free of cost all
information which may pertain 1o the Services which the Client is able to obtain.

On all matters property referred to him in writing by the Conaultant the Client
shall give his decision in writing within a reasonable time so as not to delay
the Services.

Inthe Country and in respect of the Consultant, his personnel and dependants,
as the case may e, the Client shall do all in his power to asstst in:

3
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24

Client’s Financial
Arrangements

25

Equipment and
Facllities

Supply of Client's
Personnel

2.7

Client's Representative

2.8
Sarvices of Others

0g
Payment for Services

4

@  the provision of documents necessary for entry, residency, working
and exit;

(b}  providing unobstructed access wherever it is required for the Services:

(c) import, export and customs clearance of personal effecis anc! of

gotds required for the Senvices;
{d) ~ their repatdation in emergencies; fe :
{e) ~ the provision of the authority nacessary to permrt the lmport of fore:gn

currency by the Consultant for the Senvices and by his personnel for

their personal ‘use and-to permit the export of money earned in the
performance of the Services; and

. {f providing access 0 other organisations for coligction of information

2.4.1

2.51

2.6.1

2.6.2

2.6.3

2741

2.8.1

which'is to be obtained by the Consultant, . - -

- “The Client shall submit, ‘within 28 days after recelwng any request from the

Consultant, reasonable evidence that financial arrangements have been made -
and are being rmaintained which will enable the Client o pay the Gonsultant's
fees in -accordance with Appendix 3 [Remuneration and Payment]. If the
Client-intends to make any material change to his financial arrangements, the
Ctlent shaﬂ give notice to the Oonsultant Wlth detatfed parucula:s

The Client shall make available, free’ of cost, to the Consuitant for the
purpose of the Services the equipment and facifities describad in Appendix
2 [Personnel, Equipment, Facr.’rtfes and Serwces of Others to be Prowded
by fhe Cfrent] : ST ‘

In consultation with the Consultant the Ohent shatl at his own cost arrange for
the selection and provision of personnel in his amployment to the Consultant
in accordance with Appendix 2 [Personnel, Equipment, Faclities and Services
of Others to be Providad by the Client]. in connection with the provision of the
Servzces such personnel ghall take tnstructlons only from the Consultant,

The personnet to'be supplied by the Chent and any future raplacements
that may be necessary, shall be- subject to the acceptance of the
Consultant such acceptance shaﬂ not e unreasonably withheld.

If the Client cannot supply Ohents personnel for which he is responsible and
itis agreed to be necessary for the satisfactory performance of the Services.
the Consultant shall arrange for such supply as an Additional Service.

The Client shall designate an official or individual to be his representative for
the admlnlstratlon of the Agreement

The Client shall at his cost arrange for the provision of senices from others
as described in Appendix 2 [Personnel, Equipment, Faciities and Services
of Others to ba Provided by the Client], and the Consultant shall co-operate
with the suppliars of such servicas but shall not be responsible for them or
their performance.

The Client shall pay the Consultant fer the Servtces in accordance with
Jection 5 of this Agresment,
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a.1
Scope of Services

3.2

Normal, Additional
and Exceptional
Services

33w L
Duty of Care and
Exercise of Authority:

3.4

- Client's Property

3.5
Supply of Personnel

3.6

Bepresentatives

Senzal Conasions

311

3.2.1

3.2.2

3.3.1

332

3.4.1

3.5.1

3.6.1

Consultant

The Cons'ul't@:ﬁtléhé!_l perform ’thé_;f‘aié;if.ices as stated in Appendix 1 [Scope
of Services.. .. .. e e :

' Normal a'hd‘ Aiﬁ:cri'iﬁ.énél' ‘Svér'\i}ités_éré'thdsé descrived as such in Appendix 1

[Scope of Services). ... .- .

Exc:epﬁij'naf'ééjn}'iééé are tHééé \'fvrhi'oh: éré rﬁéﬂ Nbfmai or Additional Services
but which are necessarily performed by the Consuttant in accordance with

Cfause4.8. Do

Notw:thstandmganythmg él_sé in this A;o;'reemént;c;'r any legal requirement of _

the Country or any other jurisdiction (including, for the avoidance of doubt,
the jurisdiction of the place of Gstablishment -of the .Consultant), the

"Corisuttant shall have no oiher responsibility then to exercise reasonable

skill, care and diligence in the performance of his cbligations under the
Agreement. ‘ co : :

Where the Services include the exercise of powers or performance of duties

authorised or required by the terms of a contract between the Client and any -

third party, the Consultant may:

(a) have due regard to the third party contract provided that the details of
such powers and duties are acceptable to him and agreed in writing
.- where they are not described in Appendix 1 [Scope of Services};
) . if authorised to certify, determine or exercise discretion to do-so fairly
", .between the Client and third party not as an arbitrator but as an
independent professional exercising his judgement with reasonable
skilt, care and diigence; and ..

© if so authorised vary the obligations of any third party, subject to

_.Obtaining the prior approvat of the Glient to any variation which can

~ have an important effect on costs or quality or time (except in any
.. emergency when the Consultant shall inform the Client 88 800N as
| practicable). . o S

Anything supplied by or paid fbr by the Client for the use of the Consutiant
shall be tha property of the Client and where practicable shall be 20 marked,

The personnel who ars broposed by the Consultant to work in the Country
shall be subjsct to acceptance by the Client with regard to their guealifications
and experience; such acceptance shall not be unreasonably withheld. .

For the administration of the Agreément the Consuttant shali designate an
official or individual to be his representative.

If required by the Client, the Consultant shall designate an individual to liaise
with the Client's representative in the Country.

5
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3.7
Changes in Personnel _

41"

Agreement Effectrve

4.2

Commencement and
Completion

4,3
Vartations

44
Delays

4.5

Changed Circumstances

371

372

If itis necessary to replace any of the personnel provided by the Consultant,
the Consultant shall arrange for replacement by a person of comparable
competence as soon as reascnably possible.

The cost of such replacement shall be horne by the Consultant excent
where the rep!acement is requested by the Client, and in such case:

7'\‘

(a) the request shall be in writing stating the reasons for it; and

{b}  the Client shall bear the cost of replacement unless it is agread that

©misconduct sor lnabzlsty o perform -satisfactorily is accepted as the
L reason for thereplacement by the Consuitant.

4.1.1

4.2.1

4.3.1

4.3.2

43.3

4.41

Bencement, Completron Variation and Termination

The Agreement is sffective from the date of receipt by the Consultant of the
Client’s letter of acceptance, of the Consultant’s proposal or the date of the :

latest signature necessary to complete the formal Agreement if any,_
whlchever is the. [ater . : . .

The Services shail be commenced on the Commencement Date, shall
proceed in accordance with the Time Schedule in .Appendix 4 [Time
Schedule :for Services}, and shall be. completed within the . Time for
‘Completion, subject to extensions in accordance with the Agresment,

The Agreement :¢can be varied on eppllcatzon by either Party by wntten
agreement of the Parties 5 . .

I requested by the Cltent in writlng. the Consulfant shall submrt proposals
for varying the Services. The preparation and stibmission of such proposals
sﬁall be an Addmonal Serwce

The Consultant sheJI not be requwed to commence the varied Serwces un’n! )
such time as the Client has given hls written approval of the fess associatad -
with the vaned Sennces . : S .

If the Services are impaded or delayed by the Glient or his contractors so as
to increase the ecope cost or duratron of the Serwces

@  the Consultant shali mform the Chent of the crrcumetanees and
© probable effects;

©  the increass in scope and/or costs shall be regarded as Additional
. Services; and -

{c} ~ the time for compistion of the Servncee shalt be increased accordrngly

If circumstances arise for which neither the Client nor the Consultant is rasponsible
and which make it iresponsible or impossible for the Consultant to perform in whole

or in part the Services in accordance with the Agreement he shall promptly dispatch
anotice to the C!rent : . S

GaG AGRara



In these circumstances:

{8) i certain Services have to be suspended, the time for their completion
shall be extended untit the circumstances no longer apply plus a

feasonable period not exceeding 42 days for resumption of them; and

) - if the speed of performing certain Services has to be reduced, the

4.8

Abandonment, 4.6.1
Suspension
or Termination

462

time for their completion shall be extended as may be mads
hecessary by the circumstances. :

TheOhentmay suspend all or parf 6%, the Sérﬁces or ferh’ninafe the
Agreement by giving at ieast 56 days’ notice to the Consultant, and the

‘Consultant shall immediately make arrangements to stop the Services and

minimise expenditure,

If the Consultant is, without good reason, ot discharging his obligations the

. Glient may inform the Consultant by notice stating the grounds for the

~Dotice. If a satisfactory response is not received within 21 days the Client
_may by & further notice terminate the Agreement provided that such further

. -notice is given within 35 days of the Client's former notice.

" After giving at least 14 days’ notice to the Client, the Consultant may, by a

further notice of at least 42 days, terminate the Agresment, or at his

discretion, without prejudice to the right to terminate, may suspend or
~ continue suspension of performance of the whole or part of the Services:

‘@ when 28 days after the due date for payment of an invoice he has not

received payment of that part of it which has not by that time besn
contested in writing; or .

(b} when Services have bsen suspended under either Clause 4.5 or
Clause 4.6.1 and the period of suspension has exceeded 182 days.

If it is shown that the Consultant .is in breach of Clauss 1.10 and

. notWithstanding any penalties or other sanctions to which the Consultant

may be subject under the law of the Country, or in other jurisdictions, the

Cllent wilt be entitied to terminate the Agresment in accordance with

Olause 4.6.2 and the Consultant shall be deemed to have breached

Clause 3.3.1.. .

Upon the occurrence of circumstances described in Clause 4.5 or

- abandonmerit or suspension or resumption of Services or upon terrination

483
4.7 -
Corruption and Fraud 4.7.1
4.8
-Exceptional Services 4.81
4.8.2
4.9
Rights and Liabilides 4.9.1
of Parties
4.9.2
Ganaral Condilinng @ RS 2006

of the Agreement otherwise than under the provisions of Clause 4.6.2__ any
necessary work or expense by the Consultant extra to the Normal and
Additional Services shall be regarded as Exceptional Services.

The performance of Exceptional Services shall e'ntitle the Consultant to extra
time necessary for their performance and to payment for performing them,

fermination of the Agreement shali not prejudics or affect the accrued rights
or cleims and liabilities of the Parties.

After termination of the Agreement, the provisions of Clause 6.3 shali remain
in force.
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CONDITIONS

5.1
Payment to the

Consultant

g.2
Time for Payment

53
Currencies of Payment

5.2.1

5.2.2

523

5.3.1

532

DFEDIC 208

The Client shall pay the Consultant for Normal Services in accordance with
the Conditions and with the details-statéd in Appendix 3 {Remuneration and
Payment], and shall pay for Additional Services at rates and prices which
are given in or based on those in Appendix 3 [Remuneration and Payment]

- 80 far as they are applicable but otherwise as are agreed in accordance with

Clause 4.3 -

Unless otherwise agreed in writing the Client shall pay the Consultant in

respect of Exceptionat Services:

' (@ - as for Additional Services for extra time spent by thg Consuitant's

personnel in the performance of the Services; and _ ‘
(b} -the net costof ali other extra expense incurred By the Consuitant. -

Whare the Client has reqiuired the Consultant to appoint selected consuttants
as the Consultant’s sub-consutants, fees owed o those sub-censultants
shalt be due to the Consultant in addition to the Consultant’s own fees.

Amounts due to the Consultant shall be paid within 28 days of the
Consultant’s invo_ice unless otherwise stated in the Particular Conditions,

If the Constdtant does ot receive payment within the time stated in Clause 5.2.1
he shall be paid Agreed Compensation at the rate defined in the Farticular
Conditions cormpounded daily on the sum overdue and in its curency reckoned
from the due date for payment of the invoice. Such Agreed Compensation
shall not affect the rights of the Consultant stated in Clause 4.6.3.

The Client shall not withhold payment of any fee propery due to the
Congultant without giving the Gdnsultant a notice of his intention to withhotd
payment, with reasons, no later than four days prior to the date on which
the fee payment becomes due. If no such notice of an intention te withhold -

payment is given then the Consuliant shall have an enforcaable contractual - -

right to such payment.
The currencies applicabie to the Agresment are those statedin Appendix 3
[Remuneration andl Payment]. - o e : o

if at the date of the Agreerment cr during the performance of the Services
the conditionss in the Country are such as may, centrary to the Agraemant,

{a) prevent or delay the transfer abroad of Local or Foreign Currency

payments recelved by the Consultant in the Country; or
0} restrict the availability or use of Foreign Currency in the Country; or
© fmpose taxes or differential rates of exchange for the transfer from
abroad of Foreign Currency inio the Country by the Consultari for
Local Currency expenditure and subsequent re-transfer abrmad of
Local Currency up to the same amount such as to inmibit the
Consultant in the performance of the Services or to result in financial
~ disadvaniage to him;
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then the Client warrants that such circumstances shall be desrmed to justify
) P . the appiication of Clause 4.5 if altemative_financial arrangements are not
‘ T made t0 the satisfaction of the Consuttant.

54

Third Party Charges on 5.4.1 Except where specified.. in the  Particular Conditions, or Appendix 3.
the Consuitant (Remuneration and Payment]: | oo oo . oo T

. AGREEMENT

@ the Client shall'whehever possible arrange that exemption is granted
tothe Consultant and those of his personnel who are not normally
resident in the Coumtry from any payments required by the
Government or authorised third parties in the Country which arise
from this Agreement in respect of: .- :

{) . -therr remunération . . =

i} their imported goods other than food ang drirk
(i) goods imported for the Services . i
(v) documents; . .. .. . .. .

xw .
=
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o=
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(0} whenever the Client is unsuccessful in aranging such exemption he

_ shall reimburse the Consultant for such payments properly made;

(€} provided that the goods when no longer required for the purpose of
the Services and not the property of the Client:.. .. ,
{ . shall not be disposed of in the Country without the Client's |

approval;

() shall not be exported without payment to the Client of any
+ .. refund or rebate recoverable and received from the

* Government or authorised third parties.

Disputed Invoices 5.5.1 If any item or part of an fiem in an invoice submitted by the Consultant is
contested by the Client, the Client shall give a notice of his intention to
withhold . payment with reasons and shall not delay payment on the
remainder of the invoice. Clause 5.2.2 shall apply to el contested amounts
which are finally determined to have been payabls to the Consultant,

6 e Ee e s e

independent Audit 5.6.1 .. The Consultant shall maintain up-to-date records which clearly identify ,
' relevant time and expense and shall make these available to the Client on
reasonabie requsst,

5.6.2 Except where the Agreement orovides for IUmp sum payments, not later
than 12 months after the completion or termination of the Services, the
Client can, at notice of not fess than seven days, require that a reputable firm
of accountants nominated by him audit any amount claimed by the
Consultant. The audit shall be conducted by attending during normal
working hours at the office where the records are kept.

6.1

Liability and 8.1.1 The Consultant shalt only be lisble to pay compensation to the Client arising
Compensation out of or in connection with the Agresment if a breach of Clause 3.3.1 is
between the Parties established against him.

Gaﬁe.jai Conditions & FIGIC 2006 : 9
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6.2

' Duration of

Liability

6.3
Limit of Compensation

6.4
Indemnity

6.5
Exceptions

o3

6.1.2

6.2.1

6.3.1

6.3.2

B8.3.3

B.4.1

8.4

H
s ]
)
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Consuitant is established against the Client. -

~ The Client shalt be liable to the Consultant if a breach of his duty to the

if It is considered that either Party.is liable to the other, compensation shail

be payable only on the following terms:

{8) " such compensation shall be limited to the amount of reasonably
foresesable loss and damage suffered as a result of such breach, but
‘ not Otherwise; N B S Tarl ot
- amount specified In Clause 6.3.1; "~ -7 7 _
(c)  if either Party is consideredto be liable jointly with third parties to
“the other, ‘the proportion of compensation payable by that Party
'shall be limited to that proportion of liabifity which is attrioutable to

{B)  inany event, the amount of such dd_'rnpénféaﬁoh_‘_shall’ be limited to the

- his breach. - e

Notwithstanding anything else in this Agresment or any legal requirement

of the Country or any other jurisdiction (including; for the avoidance of
doubt, the Jurisdiction of the plece of establishment of the Gonsultant)
neither the Client nor the Consultant shall be considered liable for any foss
or damags resulting from any occurrence unless a claim is formally made
on him before the expiry of the relevant period stated in the Particular
Conditions.

The maximum amount of compensation payable by either Party to the other
in respect of liability under Clause 8.1 is limited to the amount stated in the
Particutar Conditions. This Emit is without prejudice to any Agreed
Compensation specified under Clause 5.2.2 or otherwise imposed by the
Agreement. e ' -

Each Party agrees fo waive all claims against the other in so far a8 the

aggregaie of compensation which might othérwise be payable exceeds the
maximum amaount payable.

If either Party makes a claim for compensation against the other Party and

this'is noit established ‘the claimiant shall fully reimidurse the other for his

gosts incurred as a result of the claim.

So far as the law governing this Agreement permits, the Client shall
indermnify the Consultant against the adverse effects of all claims including
claims by third parties which arise out of or in connection with ths

" Agreement including any made after the expiry of the period of liability

referred to in Clause’ 6.2, except inscfar as they are covered by the
insurances arranged undler the terms of Clauss 7.1.
Clauses 6.3 and 6.4 do not apply to claims arising:

(@) from deliverate default, fraud, frauduient misrepresentation or
recklass misconduct, or :

- {b)  otherwise than in connection with the performance of obfigations

" under the Agreemerit,




ik

&
Insurance
T74
" Insurance for Liability 7.4.1.

and Indemnity

Al the written re'quest of the Client the Consultant shall make reascnable
effortsto: . . L e

SR

@  insure ag'éihs.trhis,'i'i'abﬂfﬁ; ﬁhdér'Clause 6.1 ; or |

(b} increase his instrance against liability under Clause 6.1 over that for -

which he was insured at the date of the Client’s first invitation to him
for. & proposal for the Services;-and - ... -, IR

©)  insure against public/ihird party fiabifity; or - o o

{d)  increase his insurance against public/third party liability over that for
which he was insured at the date of the Client's firat invitation to hirn
for a proposal for the Services; and

{e} insure or increase any other insurance required by the Client.

B -

The cost bf_"rll"ré,‘ inSurahcéé, éﬁsing—j‘dhder this "Clal,.rs_.é 7.4 known ai-_the time of -

appointment shall be deemed to be incorporated into the Gonsultant’s fees.

Any increase ‘c'a"r‘vei_riétidh in such idéurénces arisihg Lindér thié Clause 7.1
after the appointment has been agreed shali be at the expense of the Client,

At the written request of the Client the Cohsuﬂant shall make reasonable
-efforts to insure on terms acceptable to the Client: AT

(a) againét Ibss or damage to the property of the Client supplied .or paid
for under Clause 2.5; ana/or: i o

o)  against liabifities arising out of the use of su'ch property.

The cost of the insurances, arising under this Clause 7.2 known at the time of.
appointmenfc_ shall be deemed to be incorporated into the Consuitant’s fées.

Any increase or variation in such"irisurancés arising under this Clause 7.2
after the appointment has been agreed shall be at the expense of the Client.

7.1.2
71.3
7.2
Insurance of Client's 7.2.1
Property
7.2.2
7.2.3
8.1
Amicable Dispute 8.1.1
Resolution
8.2
Mediation 8.2.1

General Conditigrs

 Disglites and Arbitration

if any disputé arises out. of -or in- connection with this Agresment,

. representatives of the Pariies with authority to settle the dispute will, within 14

days of a written request frorm one Party to the other, meet in a-goed faith
effort to resolve the dispute. if the dispute is not resolved at that meeting, tha
Parties will attempt o settle it by mediation in accordance with Clause 8.2.

Unless otherwise agreed between the Parties or stated in the Particidar
Conditions, the Parties shall attempt to agres upon a neuiral mediator from
a panel list held by the Independent mediation centre named in the
Particular Conditions. Should the Parties bs unable to agree within 14 days
of a notice from one Party to the other requesting mediation ther either
Party may request that 2 mediator be appointad by the President of FIDIC,

11
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8.3

Arbitration

12

822

The appciniment by the President shall be binding on the Parties unless
they agree to another named mediator at any time,

When the mediagior has been appointed on his terms and conditions of

engagement, either Party can initiate the mediation by gving the other Pariy

a notice in writing requesting a start to the mediation. The mediation will

- Start not later than 21 days after the date of the notice.

823

8.24

The mediation shall be conducted in accordance with the procedures
required by the appointed mediator unless stipulated otherwise in the
Particular -Conditions. If the procedures” are stated in the Particular
Conditions, then the appointed mediator shall be required 1o follow those
procedures but shall at any time be-able to propose to the Partiss for their
joint approval any alternative procedures, - Soense o

3

”A[I negotlations or discussions carried out in the mediation shall be

conducted in confidence and are not 1o be referred to in any concurrent or
subsequent proceedings, unless they conclude with a written legally binding

" ‘agreement. If ‘the Parties accept the ‘mediator's recommendations, or

otheriwise reach agreement on- the resolution - of the dispute, such
agreement shall be recorded in writing and, once signed by the designated

. representatives, shall be binding on the Parties.

825

If no agreernent is reached, either Party may invite the mediator to provide
to both Parties a non-binding opinion in writing on the dispute. Such opinion

“shallnot be used in-evidence in any concurrent or subsequent proceedings,

8.2.6

8.2.7

without the prior written consent of both Parties.

The Parties will bear their own costs of preparing and submitting evidence
to the mediator. The costs of the mediation and of the mediator’s services
shall be borne equally betwsen the Partles unless otherwise agreed and
recorded in accordance with Clause 8.2.3. )

No Party may-commernice an arbitration’ of any dispute relating to this
Agreement untit it has attempted to settle the dispute with the other Party
by mediation and either the mediation hag terminated of the other Party has

 failed to participate in the mediation; provided, however, that either Party

8.3.1

may commence arbitration if the dispute has not been settiad within 80 days
of the giving of the notice under Clause 8.2.2.

It the mediation faiis then the Parties will atternpt jointly to make a written
record of those matters {if any) relating to the dispute which have baen
agreed to by them, for submission in any later arbitration. The mediator’s

“rofe will cease, at the latest, upen the commencement of any arbitration.

8.3.2

The mediator will not be availabie to appsar as a witness in the arbitration,
nor to provide any additional avidence obtained during the mediation.

Unless stated otherwise in the Particular Conditions, any arbitration arising
out of or in connaction with this Agreement shall be undertaken under the
Rules of Arbitration of the International Chamber of Commerce by one or
more arbitrators appointed in.accordance with the said Rules.




APPENDIX 1

Scope of Services

The normal services to be performed under this Agreement are:

Site survey’s analysis, test and mvestlgatlons reqwred to flnallse the de5|gn
Design development .

Documentation and Procurement (Electrlcal & Mechamcal and C|V|I)
Contract Administration and Inspections ' S
Construction monitoring over the contract =

Project Close-out L e

AT

According to details as stated in the Ietter of appom‘tment and as per approved prOJect .

proposal.

el

Clause 3.3.2

The level of construction monitoring required will be Level 4.

M



APPENDIX 2 -

Personnel, equipment, facilities & services of others to be provided by the Client

N/Am g L

i
|
|
i



APPENDIX 3

Remuneration and Payment ... . . .-

The remuneration or method of determining the remuneration to be paid to the Consultant for
providing the Services required in terms of this Agreement and for reimbursement for all
expenses and costs incurred in performing the Services shall be in accordance with the
following or, in the absence of a specific agreement for the method of determining the method
of remuneration, the latest published Guideline Scope of Services and Tariff of Fees for Persons

~ Registered in terms of the Engineering Profession Act, 2000 (Act No 46 of 2000} as applicable at

the time of signature of this Form of Agreement, shall be the basis for determining the
remuneration subject to the following additional or alternative remuneration conditions.

None

b
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APPENDIX 4 - . .- -

Time Schedule for Services . ..

4.1

a2

Commencement.- . - ... . ..

'The appomtment of the Consultant sha[l commence from the date of the Agreement or -

from the time-the Consultant begm to perform any of the services provnded for in this - -
Agreement, whichever is the earher R L

Completion,

Unless' terminated under one of the ciauses, the appointment of the 'Co‘nsu!tant shall be
completed when the Consultant submits the final report or when he renders the closing
account, whichever is the Iater.

A



